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45 1 hroadband policies ultimately benefit consumers and whether any regulatory intervention is necessary. 
The Brouihuid Pr-1icriw.s proct.eding is premised on an earlier Commirsion policy statement setting out 
the Ibllowing principles to encourage broadband deploymcnt, and to preserve and promote the open and 
iitterconnected nature of the public Internet to all consumers: ( 1 )  consumers are entitled to access the 
I ~ w f u l  Internet content of their choice: (2) consumers are entitled to run applications and USK services of 
tlieir choice. d j c c t  to the needs o f  Ian enforcement; ( 3 )  consumers are entitled to connect their choice of 
lcgal d m i c c ~  that do not harm the network: and (4) consumers are entitled to competition among network 
provider\, application and service providers, and content providers'l'' Thc Skype Petition asks the 
Commission to: (a )  declare that wireless services are subject to Curterfi,rzr principles that consumers have 
the right to attach any non-harmful device of their choosing to the network and run Internet applications 
of  their choosing:'"' and (b )  enforce those principles by initiating a rule making proceeding to determine 
whethrr wirclcss \ m i c e  providers arc acting consistently with the Carrerfone principles.'l'' 

Discussion. Althouyh we Fenerally prefer to rely on marketplace forces as the most 
efficient inechanism for fostering compctition, we conclude that the 700 MHz spectrum provides an 
iinportant opportunity to apply requirements for open platforms lor devices and applications for the 
benefit of consunierh. n'ithoiit unduly burdening existing services and markets. For the reasons described 
below. wc determine that f o r  onc commercial spectrum block in the 700 MHz Band -the Upper 700 MHz 
Hand C Block - we will require licensccs to allow customers, device manufacturers, third-party 
application developers, and others to use or develop the devices and applications of their choice, subject 
t i l  certain conditions, as described further below. We conclude, however, that i t  would not serve the 
public interest to mandate, at this time, requirements for open platforms for devices and applications for 
all unauctioned comniercial 700 MHz spectrum, or to impose broader requirements, such as wholesale or 
interconnection requirements, for the C Block. 

are among the Commission's most critical policy objectives. Broadband technology is a key driver of 
economic growth. The ability to share increasing amounts of information at greater speeds increases 
productivity, facilitates interstate commerce, and drives innovation. Perhaps most important, broadband 
i h  changing how we communicate with each other, how and where we work, how we educate our 
children, and how we entertain ourselves. 

195. 

196. Rapid deployment and ubiquitous availability of broadband services across the country 

197. Wireless service is becoming an increasingly important platform for broadband access. 
Over the past few years, U S .  service providers have been moving beyond second-generation (2G) 
wireless network technologies to deploy next-generation, or third-generation (3G),  network technologies. 
lhese  technologies enable them to offer data services at higher data transfer speeds, and to offer mobile 
broadhand services that provide for a variety of new capabilities and services, including broadband 
Internet access. As part of this evolution, "cell phones" are evolving into multi-media devices capable of 
surfing the web, sending e-mails, playing songs, taking pictures, playing games, and streaming video. As 
these devices become more sophisticated, consumers have more opportunities to access broadband 
wrvices both at home and on the go. 

Broadbatid Priiciici,s. 22 FCC Rcd at 7894. 

Approprialc Framework for Broadband Access to lhe lniernct over Wireline Facilities, CC Docket No. 02-33, 

SLypr Petition at 9- I ? ;  see Use of the Curtefotie Device it1 Message Toll Telephone Service, 13 FCC 2d 420 
i 1968). Skype staics that i t  offers consumers a way to reduce the costs of their conversations through VoIP and in 
s o  doing, stimulates demand for wirelcs nctworks. It also claims that it  has mobile versions of its software that are 
optintired for wireless networks. Skypc Skype Prririori Reply Comments at 15-16. 

,i: 

4 ~ '  

P ( J / ~ c , \  SrarerriPrir, 2 0  FCC Kcd 14YXh. IJ98X (2005) (Broadband Pnlic? .Srarrme!irj. 
J< l  

Skypr Prririori ai 2 - 3 2  4'l 
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1 %  Although wirckss broadband services have great promise, we have become increasingly 
concerned that certain practices i n  the wireless industry may constrain consumer access to wireless 
hroadband networks and limit the serYices and functionalities provided to consumers by these networks. 
I n  our WIrrirss Broudhid  C/n.ss$i~~urLm O d o r ,  we recognized that wireless IP-based multimedia 
cmtent and services arc typicall) sold through a w v i c e  provider-branded, service provider-controlled 
 portal.^^^ Wt 1 ;i I s o  noted that "in some cases. providers use filters to limit the web sites that a customer 
c m  access, and, i n  other cases, subscribers can enter any URL using a handset but the site may not he 
\ iewable due to software. processing, or other ~onstraints of the device."'" In contrast, wireless 
broadband Internet access services lor laptop computers typically allow consumers to access the same 
applicntions that would he availahle had they chosen a cable or wireline broadband Internet access 
i.winection. 

We are also concerned that wireless service providers appear to have required that 
ccluipment manufacturers disable certain capabilities i n  mobile devices, such as Wi-Fi capabilities. 
Technologically, mohile devices capable 01. accessing 3G wireless networks can also incorporate 
hroadband Wi-Fi capabilities."' The inclusion of Wi-Fi capabilities in 3G wireless devices could 
improve the consumer experience by providing faster broadband data rates in  the vicinity of Wi-Fi 
"hotspots" and reducing network congestion. Despite these technological possibilities and potential 
consumer ad\antages, wireless handsets with Wi-Fi capabilities have been largely unavailable in  the 
Llnited States for reasons that appear unrelated to reasonable network management or technological 
necessity. 

lY9. 

200. The Commission generally relies on the competitive marketplace to deliver the benefits 
01 choice, innovation and affordability to American consumers, and regulates only when market driven 
Iiirces alone may not achieve broader social goals. The Commission has found that the Commercial 
Mobile Radio Services (CMRS) market is effectively competitive, and that competitive pressures 
continue to result in the introduction of innovative pricing plans and service offerings.4s8 We have not 
found, however. that competition in the CMRS marketplace is ensuring that consumers drive handset and 
application choices, especially in  the emerging wireless broadband market. For example, while it  is easy 
for consumers to differentiate among providers by price, most consumers are unaware when carriers 
block or degrade applications and of the implications of such actions, thus making it difficult for 
providers to differentiate themselves on this 
market forces require that wireless providers support handsets and applications that consumers want:" 
there is evidence that wireless service providers nevertheless block or degrade consumer-chosen hardware 

As a result, while many cornmenters assert that 

,'i Sur Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks, WT 
Dtickct No. 07-53, Deciiirutoil Ruling. 22 FCC Rcd 5901. 5908 1 16 (2007). 

j i ' '  Id. 

Tim Wu, Wirrler\ Nt,t N w r r d i t ~ :  Culliilar Cai-retfanr and Corisuiner Choice in Mobile Broadband, New 45 

Aincrica Fmmk~tiiiii. Feh. 2007. al Y- I2  <http:llssrn.com/ahstrect=Uh2027>. 

implementation of Scction 6002(h) o l  the Oinnihus Budget Reconciliation Act of 1993, WT Docket No. Oh-17. 4 i i  

Elimeiith Repiirt, 2 I FCC Rcd 10947. 10950qjyl 2-3 (2006) (Eleventh Annual CMRS Competition Report). 
,ii> Tim Wu. LVirr1es.s Net Neutralin: Cellular Carterforte and Corisunier Choice in Mobile Broadband, New 
America Foundation. Feb. 2007, at 38 http:llssrn,com/ahstract=Uh2027 ("[Tlaking the time to do comparisons on the 

the time or expertise to do."). 
h, a s i s  :. o f  whether the carrier cripples technological feature sets is something only a select group of consumers have 

40, Set., ?.g., Verizon Wireless Ju ly  21 Ex Parte. Attachment at 7-15. 
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and applicatiorr~ without an appropriate ju\tification.'"' 

'01. b e  do iiot decide in this proceeding whether competition in the CMRS market generally 
i i  sufficient to e n u r e  that coiisutncr\ haw the ability to use wireless devices and applications 01' their 
cl in ice i n  thc emerging wirelcss broadband market. especially since these questions are being considered 
niiire hi-oadlq in other procccdings.'h' Given the nature of this spzctrum and the lack of additional similar 
qjectrum capacity that can he made a~ai lable  ui the near future, however, what we decide here is 
iiiipurtant to ihe CvoIution of the next generation of wireless technology, industry structure and 
institutional arrangements. This auction provides a window of opportunity to have ii significant effect on 
the next phase of mobile wireless technological innovation, and on the evolution of market and 
institutional arrangements-such as arrangements regarding open platforms for devices and applications 
io the benefit of consurncrs -that will go along with that innovation. A\ a result, in light of the evidence 
wggerting that wireless service pro\ iders are blocking or degrading consumer-chosen hardware and 
applications without i in  appri1pri;itejustification. we believe that it  is appropriate to take a measured stcp 
to encouragc additional innovation and consumer choice at this critical stage in the evolution of wireless 
broadband scrviccs. by removing sonic of the barriers that developers and handset/device manufacturers 
I x e  in bringing new products to market. By fostering greater balance between device manufacturers and 
u irelrss hervice provider5 i n  this respect, we intend to spur the development of innovative products and 
w-vices. 

To promote innovation in this spectrum band from the outset, we find it is reasonable to 202. 
impose certain conditions on the C Block in  the Upper 700 MHz Band to provide open platforms for 
devices and applications. While the Commission strives to apply a consisrent regulatory framework to 
like services, that does not obligate us to treat all spectrum-based services identically.'" The Commission 
has applied different spectrum regulatory models as warranted by different market conditions, ranging 
from licenses that largely grant exclusive rights to use the spectrum to unlicensed approaches in which 
access to the spectrum is open and subject to minimal rules.'64 Particularly in developing markets, 
regulatory policies have played an important role in encouraging new competitive services to emerge. 
Many technologies, such as Wi-Fi services, have developed as a result of regulatory policies established 
by the Commission in  particular spectrum bands. Rather than adopt a single regulatory model to assign 
spectrum rights in all bands, the Commission has pursued a balanced spectrum policy that recognizes that, 
in certain instances, it  may be necessary to vary the regulation of spectrum use to achieve certain critical 

46, See. e.8.. I'ISC 700 MH: Further. Norire Coniments at 7; MoveOn.org Reply Comments at I .  
462 We note, for example. ihai the competiti\e characreristics 11f the wireless voice market may not be the same as 
those 01 the uireless hrondhand market. 
.It, 5 We disagrce with Veriion Wireless's contention that an opcn access requirement would be inconsistent with the 
Cuminis\ion's precedenl of deregulating broadband serviccs and treating broadband platforms similarly. Vcrizon 
Wireless Jul)  13 E.r Parre at 7-8. As we note helow. the Commission has not yet made a finding regarding whether 
to apply open access requireincnts LO wirelcs:, hriiadhand services generally. and i n  this Order, defers that 
dctermination to thc appropriate pending proceedings. 

See. e.8.. Unlicensed Operation i n  the TV Broadcast Bands, , ET Docket No. 04-186, Firsf Report and Order und 
101 

I;iirrhrr Nor iw  of Pruposed Rule Making. 2 I FCC Rcd 12266 (2006) (L/n/icensed Operuriori in the 7'V Broadcast 
U m d  Firrt Rpporf urd Order): Wireless Operations in the 1650-37K MHz Band, ET Docket No. 04-151. 
Memoruridurn Opitiioti and Order, 22 FCC Red 10421, 10.125.30 (2007) (3650 MH: Reconsideratioif Order); 
Revision of Part 15 of the Commission's Rules Regarding Ultra-Widehdnd Transmission Systems, ET Docket No. 
OX-153. Firsr Report urid Order, 17 FCC Rcd 7435. 7441-46 (2002). 
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piihlic interest h j ec t i \ e \ .  "" 

I-cnraining spectrum blocks to he auctioned to provide open platfornis for devices and applications. We 
are niiiidlul that wnie of the restrictive practices set lorth in the record appear to be used by wireless 
\ m i c e  providers lor purposes other than simply protecting the network from harm. We also recognize 
q p o n c r s '  argumcnt that the 700 MHz Band offers an opportunity to encourage innovation in  network 
device5 and :ipplications in spectrum with valuable propagation characteristics, without adversely 
alfecting 700 MHr Band licensees' network operations or viability."' The 700 MHz Band provides a 
rare opportuiiity to implement pro-consumer concepts without disrupting an existing service, given that 
tliere wi l l  not he any  incumbents i n  the band after the DTV transition and that bidders for the spectrum 
uill have notice of these obligations at the outset. In these circumstances, we conclude that prohibiting a 
provider's ahility to unreasonably limit applications and devices on its network in a portion of the 700 
U H 7  Hand i \  hoth appropriate a n d  fe;i.;ihle 

203. We are taking il similarly balanced approach here by requiring the license5 for one of the 

704. We believe that the C Block i h  the most reasonable block for applying a new regulatory 
model that attempts t o  give coiisumers additional choices. The C Block is a large 22-mKgahKnZ block 
ccomprised of  paired I I-megahertz blocks). As discussed above, we believe that a block of this size and 
scope wi l l  provide an environmeiit conducive to the development and deployment of 4G services 
designed to compete with wireline broadband alternati\-es. Imposing such a requirement on a band with 
these characteristics should provide an opportunity for innovators and entrepreneurs to develop equipment 
and applications that require substantial bandwidth to realize their full potential. It should also provide 
sufficient potential market penetration to attract investment and achieve economies of scale in the 
equipment marketplace. Without access to a block capable of supporting high data rates and the potential 
for suhstantial market penetration, the requirements we impose here would be less likely to result in rapid 
innovation at the edge of the network. Thus, more than any  other spectrum block in  the 700 MHz Band, 
i t  i h  the C Block that would benefit from our intervention to help ensure that access to anticipated 4G 
services is not unduly inhibited or foreclosed. 

devices and applications, we decline at this time to impose these same principles or other openness 
obligations broadly in the 700 MHz Band, as recommended in PISC's open access and Google's broader 
proposals. 
While the open platform requirement for devices and applications in the C Block holds the potential to 
foster innovation, we cannot rule out the possibility that such a requirement may have unanticipated 
drawhacks as well. Therefore, we think that i t  is appropriate to impose the open platform requirement 
only on a limited basis. While the record in  this proceeding regarding the potential merits or  drawbacks 
of the open platform requirement for devices and applications is not so clear as to warrant adopting such 
cmditions for the entire 700 MHz Band, the approach that we take today will allow both the Commission 

205. While we adopt a requirement for the C Block licensees to provide open platforms for 

467 Given the state of the record, we believe that a more measured approach is appropriate. 

.Vi80 M H ;  Recori.riderarion Order, 22 FCC Kcd 1042 I (2007); Unlicensed Operatioti in the 7V Broadcast Bunds 41,s 

F;r.sr Repurr wid Order. 2 I FCC Rcd I2266 (2006): Spectrum Policy Task Force Report, ET Docket No. 02-135 
(2002).  Also see the special rcquirenients adopted herein for the Upper 700 MHz D Block, related to its operation 
under a PuhliclPrivate Partnership. 
l h "  E.&. PISC notes that the licensing of the neu 700 MHz spectrum presents a unique opportunity to affirmatively 
facilitate the creation of new hroadband competitors. PISC also claims that favorable propagation characteristics of 
the 700 MHL spectrum4omparcd with the higher frequencies allocated to the PCS, AWS and unlicensed wireless 
scrvices-could make this spectrum "many consumers' primary source of high speed Internet access and low-cos1 
\(lice service." PISC 700 M H i  Further Nofice Comments at 14-15, and App. A at IS. 

See PISC 700 MHz Further Norrre Comments ai 12-29 (urging adoption of wholesale service, net neutrality and Jh' 

('mr?rrforiP requirements); Google Ju ly  9 EA- part? at 4-9 (advocating "open platform" requirements). 
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cind induwy to ohserw thc real-world effects of such a requirement. Moreover, we note that to the extent 
tlir r rwlts  o l ' o u ~  C Block requirement\ probe attractive to consumers. we would anticipate that providers 
i n  otlirr 700 MHr Band block\ and other bandy w i l l  have competitive incentives to offer similar choices. 
Wc. disagree with PISC's suggetions that the wireless market i s  not competitive."hx We also reject 
Google's argument that mandatory \vholesale and other broad regulatory models are necessary at this time 
to pro\ ide incentives f o r  new entr) and inno\;ition. We have iiot established wireles regulatory policies 
tused solely on "leceling the playing field" against incumbent operators, as suggested hy Google, and we 
di.cline to do 70  herc.'"'' In  addition, the record i s  not sufficient to adopt broader obligations here or even 
I ( I  decide the specifics o f  such niandates. 

206. Accordingl), consistent with the broadband principles set out above, we wi l l  require only 
C Bloch liccnsecs to allovv cttstomers. device manufacturers, third-party application developers, and 
v t h c i ~ s  t o  iisc or develop the devices and applications of their choosing in C Block networks, so long as 
t l i r y  nierf all ;ipplic;ihle rcgiilalory requirements and comply with reasonable conditions related to 
nianagement of the wireless network ( ; . e . ,  do iiot cause harm to the network). Specifically, a C Block 
licensee may not block, degrade, or interfere with the ability o f  end users to download and utilize 
applications of their choosing o n  the licensee's C Block network. subject to reasonable network 
nicmigement. We anticipate that wireless service providers wi l l  address this requirement by developing 
reasonable standards. including through participation in standards setting organizations, as discussed 
hclow. Finally, for the reasons noted aboLe, we wi l l  not impose additional requirements on the C Block, 
including wholesale and interconnection requirements. 

.4pp/imfiuri.~. As a general matter, the Commission has the authority to establish license conditions and 
operational obligdtions, such as the requirements we adopt here, if the condition or obligation wi l l  further 
the goals o f  the Communications Act without contradicting any basic parameters of the agency's 
authority."" As we have demonstrated above, the record i s  sufficient to conclude that current practices in 
the industry may be impeding the development and deployment o f  devices and applications that 
consumers want to use. Thus, a requirement to allow, consumer use o f  any such devices and applications 
(limited by reasonable requirements to protect the network and to enable the wireless service provider to 
comply with i t s  regulatory obligations) in a band like the C Block holds the potential to foster the 
development o f  innovative devices and applications, and as a result, promises to benefit consumers. This 
type o f  initiative - in terms of purpose, scope, and method of implementation -falls squarely within a 
number of the Commission's statutory sources o f  authority."[ 

207. Comtni.ssiori 's A u f h o r i t ~  r o  Itripuse Requirenierits f u r  Open Platforms fo r  Devices and 

Ein,rrifk Al i r~ui i l  C'MRS Cmperifkitt Reporr. 21 FCC Rcd at 10950-51 ¶¶ 1-5, 11029-31 11 213-216. 

Google July 9 E~r Porre at 3 (supporting thc need for open access to level the playing field because of large 
incunihenls' "significant huilt-in advantages [of] econnmic and operational harriers to entry"): Verizon Wireless 
July 24 E ~ t  Prirre a i  2 (opposing Googlc's "level playing l ie ld"  argumcnt). Thc Commission has historically 
rquired that. LO thc estci i l  practical. technical and operational rules should be comparable for CMRS serrices. 
H n w v e r .  we haw also recognized that with different policy goals - or under different circumstances - we may 
comc 111 different conclusions rcgarding thc extent of competition. See Inlplemenruriotl of Secfioris .?(ti) u r d  332 Of 

rile ~ o r ~ i r i r i c r i i ~ u r i o , ~ . ~  Acr. R r g ~ i l n r o i ~ ~  Treutnietir ( fMoh i l r  Services, 9 FCC Rcd 7988, 1 14 (1994). 

See, '.fi.. 1 7  U.S.C. 5 303 (slating that i f  "the public convenience, interest, or necessity requires I. the 
Coniinission) shall . . . !I) . . . prescribe such restrictiuns and conditions, not inconsistent with law, as may be 
necesary to carry out the provisions ,)Ithis  act"^: Schurz Comniutiicurioris. Inc. v. FCC, 982 F.2d 1043. 1048 (71h 
Cir. 1992) (Cminiunications Act i nves ts  Commission with "enormous discretion" in promulgating licensee 
obligations that the agency dcicrmines wil l  serve the public interest). 

/ t o  hc issued hy competitive bidding] . . . , and in designing the methodologies for use under this subsection, the 
iconunued.. . . )  

466 

46') 

,-it 

See. e.g.. 37 U.S.C. 5 109(j)(3) (requiring that. "in specifying eligibility and other characteristics o f .  . . licenses ,-, 
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IUX. Vcrizon Wireless raise5 a hoht of legal arguments with respect to the Commission’s 
st;ittitor! ;rtithorit) to implenicnt buch open access requirements. It argues, among other things. that open 
:icce\s rcquirrmcnts for wireless scrvices place tinnecessary burdens on the wireless industry and impair 
the \illtie of the affected spectrum, arid that therefore sucli regulation is contrary to the public interest as  
\ te l l  its incon~isteii t  with \wioii> goals specified i n  the Coinmunications Act. including Section 30Y(j).472 
It challenges our  auth~iri ty to impose open access requirements on the ground that such requirements 
u ould bc inconsistent with variotis Title 111-based obligations, such as E91 1  requirement^."^ I t  also 
argue\ that imposing opcn x c e s s  reqttirrnirnts i s  inconsistent with the Conimission‘s prior 
determinations regarding the rrgulatioti of broadband services,”‘ violates various sections of the 
C‘~inimunications Act. and affects the First Amendment rights of  existing providers. ”’ Finally, Verizon 
Wircless asserts that we are setting aside this spectrum as a “pioneer’s preference block,” or  providing a 
\pecial bidding credit to neiv entrant\ in the upcoming auction for this spectrum.t7h 

209. Verizon Wireless’s arguments fail for two primary reasons: ( I )  many of its arguments 
;ire directed at a broader set of openness requirements than those that we  adopt here; and (2) Verizon 
M’irrless’s other argumetits are either based on erroneous interpretations of relevant statutory provisions 
or e m i n e o t ~ s  factual assumptions. 

210. To begin with, many of Verizon Wireless’s objections focus on broader openness 
requirements than what is contemplated here. Thus, Verizon Wireless argues that the Commission is 
attempting to irnposc the same rcgulatory access model on wireless service providers that Congress, in the 
Section 25 I interconnection provisions of the Communications Act, applied t o  the L E C s .  According to 
Verizon Wireless, this approach contradicts the Commission’s “Congressional mandate to apply a light 
rcgulatory touch to the wireless industry” and would “unwind the careful regulatory balance struck by 
Congress by applying ILEC obligations piecemeal on n0n-1LECs.”~” The  Commission, however, is not 
I Continued from previous page) 
Commission shall include safeguards to prutect the public interest in the use ofihe spectrum and shall seek to 
promote the purposes specified in  section I of this Act and [in six] 
(jI(?)(A)-iF)l”); 47 U.S.C. $ 309(j)(3)(Al & (D) (listing as subsection (j)(3) objectives “(A) the development and 
rapid deployment of new technologies, products. and services for the benefit ofthe public . . . without administrative 
orjudicial delays; . , , [and] (D) efficient and intensive use of the  electromagnetic spectrum”); 47 U.S.C. 8 151 
ISection I of the Communications Act] (stating that one ofthe purposes for thc creation of the FCC is to foster “a 
rapid. efficient . . . radio comniunication service with adequate facilities at reasonable charges”); 47 U.S.C. (i 303 
(authoriiing thc Commission, “as public interest, convenience, or necessity requires,” to “(b) [plrescribe the nature 
01 the service t u  he rendcrcd by cach class of licensed stations and each station within any class 
iiw for radio. provide for experiincntal uses of frequencies, and generally encourage the larger and more effective 
u\c of radio in thc puhlic interest”); 47 U.S.C. 8 IS7  nt  (directing the FCC to encourage the deployment of advanced 
telecommunications capability through regulatory measures that promote competition or remove barriers to 
infrastructure investment). I n  addition. the Communications Act provides the Commission with broad powers to 
txkc action necessary to execute its functions and to carry out the provisions of the Act. 47 U.S.C. $ $  1540) (stating 
illat thc Commission “may perform any and all acts, make such rules and regulations, and issue such orders, not 
inconsistent with this Act, as may be necessary i n  thc execution o f  its functions”) and 303(r) (listing, as one ofthe 
Commission’s general powers. the authority to “[mlake such rules and regulations and prescribe such restrictions 
;mi conditions, not inconsistent with l a u .  as may bc necessary to carry out the provisions ofthis Act”). 

objectives [enumerated i n  subsection 

V c r i m n  Wireless J u l y  24 Ex Purre at 7-X. 

Srr Verizun Wireless Ju ly  24 Ex Parrr at 19-20, 

Veriron \?‘ireless J u l y  24 E..! P a m  at 7-8 .  

Id. at 12-15, 

,-I 

.I i 

I‘I 

,I< 

.1’6 b’erizon Wireless July 24 Ex Parre at 20-2 1 

VcriLon Wirelcss July 24 Ex Parte at 16. ,Ti 
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prmiulg;rting neu ~iiterconnection (or quasi-interconnection) requirements for wireless providers here. 
Kathes. the requirements that w r  adopt today are limited to devices and applications. Section 25 
\impl) does n o t  addrejs restrictions by I L K S  and CLECs on the use of non-provider supplicd devices or 
application\. Vcsizon Wireless's concern that the Commission is extending Section 251 requirements to 
\\'iseless service providers is. thereforc, without mcrit. 

effects of  iand/or lack of need for) the hi-oader requiremcnti proposed hy PISC and Google. these 
arguments are moot in  light of the liniitcd tocus of the requirements that we actually adopt. Accordingly, 
\%e need not address whether such broad requirements would, in fact. uTork against the goals of Section 
706 of the 1Y96 Telecommunications Act,"" or Sections 4(i), 303(r), or 309(j)(3) of the Communications 
Act. I" 

21 I .  Siniil~isly. to the extent that Verizon Wireless's arguments rely on the alleged negative 

212. Verizon Wireless fuither asserts that the very statutory provisions we have cited as the 
~ u u i c e s  d o u r  authority to proniuigate these limited openness requirements in fact bar us from doing 
10. As w c  have explained in detail ahove, however. we disagree with Veriron Wireless's assessment of 
the need for and likely effects o f  limited openness requiremcnts. We agree with Verizon Wireless that one 
of the main statutorily based principles of our regulatory approach is to limit our regulatory intervention 
il% much as possible and to rely, i n  the first instance, on marketplace forces to direct the development of 
the communications industry.""' However, Veriron Wireless's citation of generalized statements to this 
effect and its references to our application of this principle to particular aspects of the wireless industry 
not at issue in this proceeding do not alter our conclusion here. Limited openness requirements are an 
appropriate response to certain practices in the emerging wireless broadband market and are consistent 
with the Commission's general approach toward regulation. 

Verizon Wireless also suggests that adoption of limited openness requirements would 
exceed the Commission's statutory authority because such requirements would frustrate the objectives set 
f i r t h  in Section 309(j)(3)(C) and (D). More specifically, Verizon Wireless contends that these 
requirements will reduce the value of the spectrum, and will undermine the statutory goals of recovering 
for the public a portion of the value of the spectrum and of promoting efficient and intensive use of the 
spectrum. 

However, we do not agree with Veriron Wireless that the requirements we adopt here 
\%i l l  necessarily frustrate any of the objectives set forth in Section 309(j)(3). It is not clear that these 
requirements will significantly deter bidders and thus hinder in any meaningful way the Commission's 

48 1 

2 13. 

214. 

i"  id^ 
, io 47 u ,  i 
c a p h i l i l y  through regulatory measures that promote competition or remove harriers to infrastructure investment) 

""47 L.S.C. st: Is4(i), 303(r), 309(i)(3). 

Fur example, Verizon Wireless points to these alleged ncgative effects in arguing that open access requirements 
w o r k  against the Section 309(i)(3)(D) ohjective of promoting efficient and intensive use of the spectrum and are 
unsupported hy the Cornmission's Section 3(i) and 303(r) powers to impose regulations that are necessary to carry 
out the provisions of the Communications Act and to execute the agency's functions. Verizon Wireless July 24 L r  
P,irrr at 17-20, 

Ib' For example. our I992 order permitting the hundling of handsets with wireless service contracts was hased on the 
status ofthe wireless marketplace at that tinic, not on any limit to our regulatory authority. Interestingly, that ordcr 
n<r!ed that "current nondiscrimination requircnients preclude a cellular carrier from refusing tu provide service to a 
customer on the basis of what CPE the customer owns." which is one of the very objectives we seek to obtain here. 
%,e Bundling of Cellular Custonicr Premises Equipment and Cellular Service, CC Docket No. 91-34, Report arid 
0, -der .  7 FCC Rcd 3028.4032 ( 1992). 

1 S.C. t: 157 n t  (directing the Commission to encourage the deployment of advanced telecommunications 

,h. 
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.ihility to recover for the public "a portion o f t h e  public spectrum resource." Additionally, we  do not 
ciinsidcr the possible reduction in  the inionetary value of the spectrum contradictory 10 the letter or  spirit 
of the objective of suhscction Q ! ( 3 ) ( C ) ,  since that (hjective only seeks recovery of "a portion of the value 
01 the public spectrum resource." Indeed, the focus o f t h e  statutory language o n  recovery of "a portion" 
rather t h a n  thc fill1 value o f t h e  spectrum supports the conclusion that the Commission ?ewes  the 
ob.jcCti\c o l  Section 309(i)(3)(C! if i t  recovers less than inaximum market value if necessary to obtain the 
hcntfits of other statutory nh,iecti\,es.'"3 As Tor the Section 309(j)(3)(Di objective of promoting the  
d f t c i en t  and inten.;i\e use of the electroniagnetic spcctrum, we believe that our use of these requirements 
here may result i n  a riel gain of efficiency. s iben  the potential that it holds for encouraging the 
dcbelopnient of new and innovative drvices and applications i n  connection with such spectrum use.'" 

But eben i f  Veriron Wireless's claims about spectrum value and network efficiency were 
zorrsct. Section 309(.i)(3) requires the Commission to balance several statutory objectives.485 Therefore, 

another.'x6 Looking to the specific goals set forth in  Section 309(j)(3), we  helievc the requirements fo r  
open platforms for devices and applications adopted here further the objectives of Section 309(i)(3)(A) - 
dcbeloping and rapidly deploying new technologies, products. and services for the benefit of the  public. 
We belie\e the benefits stemming from these requirements outweigh whatever possible negative effect 
the! might have with respect to the other objectives set forth in the statutory provision. Thus,  even  if the 
limited requirements we impose today have some potential for reducing the monetary value and 
decreasing efficient use o f  spectrum in some respects, we  believe that they a re  in the public interest and  
cniisistent with Section 309(j)I3i.'" 

7 15. 

does not preclude regulation that may serve one  of these objectives more than 

,* Cf: 1 7  U.S.C. 9 30YGJ(7)(Ai ("In making a decision pursuant to Section 303(c) of this title to assign a hand of 
frcqutncies to a use for which licenses o r  permits will he issued pursuant to this subsection, and i n  prescribing 
stylalions pursuant to paragraph (4J(C) of this suhsection, the Commission may not hase a finding of puhlic 
interest, convenience, and necessity on thc expectation of Federal revenues from the use of a system of competitive 
hidding under this suhscction."): id. 3 309ljJ(7)(BJ ("In prescribing regulations pursuant to paragraph (4)(A) of this 
suhsection, thc Commission may not hase a finding of public interest, convenience, and necessity solely or 
predominantly on the expectation of Federal revenues from the use of a system of competitive bidding under this 
subsection."). 
8% I W? also reject Verizon Wireless's assertion that the requirements we adopt here are designed to unjustly enrich 
Google in violation of Section 309jiJ(3)(C). See, Verizon Wireless July 24 Ex Parre at 17. As indicated above, we 
do  not implement today all of the requirements proposed hy Google, and our rules arc designed to enhance 
innovation and consumer choice. not to henefit any particular company. 

Ciimpetiti\e Bidding Rules and Procedures. W I  Docket No. 05-2 I I ,  Order on Recorisiderariorr of rlre Second 

I*' See Implementation of the Commercial Spectrum Enhancement Act and Modernization of the Commission's 

R</Wrl  l i d  Olil~r-, 21 FCC Rcd 6703. 6708. y[ 12. 

S u r ,  cg., U S .  A i n w w s .  l i r ~ ~ .  1'. FCC, 232 F.3d 227 (D.C. Cir. 2000) (recognizing that statutory goals of Section ,*I. 

309(j)(3). as well as goals of maintaining the integrity o l the  auctions process and ensuring fairness to all market 
participant.\, may hc competing and pokxtially in opposition, and that a "regulatory decision in which the 
Coniniission must balance competing goals i s .  . , [nevertheless] valid if the agency can show that its resolution 
'rcasonahly advanccs at least one ofthose ohjectives and [that] its decisionmaking process was regular.' Fresno 
!b/ohi/e Rudio. Inc. I,. FCC, 165 F.3d 965, 971 (D.C. Cir. 1999)"); Melcher 1'. FCC. 134 F.3d 1143, 1154 (D.C. Cir. 
I I r Y X )  (rccognizing that even within one of the Section 30Y(j)(3) objectives - subsection (B) - Congress set forth "a 
iiuinher (if potentially conflicting ohjcctives." and that the Commission has the discretion to decide how much 
prcccdencc particular policies will he granted when several will he implicated in a single decision). 
487 For similar reasons, we believe that our decision to impose requirements for open platforms for devices and 
atiachrnents is consistent with other SVdtul<lry provisions that direct the Commission to promote new and advanced 
iamtinued.. ~ . )  
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216. Verimn Wirclehs i i l s i i  challenges our authority to impwe open access requirenients ot1 
the  g i~iui id that such requirements w ~ t i l d  bc iiiconsistent with various Title 111-based obligations that the 
Commission has impcised on wircless pro\ iders, such as handset radio frequency emission standards, 
C.-\I.EA ohlipations. and E91 I requirements, d i i ch ,  according to Veriron Wireless, would be difficult or 
inipossible t i i  meet under an ~ ipc i i  access regime for devices and applications."" As reflected below, 
liou,e\er, u e  h a w  taken this concerti into account. Wircles.5 providers are not required to  pcrrnit 
:Itiacliiiieiit 01' any devicc or application that would interlerc with the provider's obligations to comply 
with applicable regulator) rcquirements, including those mentioned above. In addition, while Verizon 
M ireless ;tlso claim5 that our requirements are inconsistent writh the Title 111 regulatory regime that "is 
prrmised on a licensee'\ ahility (and corresponding responsibility) to ensure the proper operation of all 
tr;insmitters operating on i t s  spcctrum,""' thi5 i s  not the case. We specifically allow providers to utilize 
reasonable network nianngenient practices and "restrict particular non-carrier devices and applications on 
their networks, specifically to  enmre the safety and integrity o f  their netn~ork~."'~" 

for dcvices and applications lor the Upper 700 MHz C Block violate the First Amendment."' First, 
Vcriron Wireless has m t  demonstrated that our requirement that licensees in the Upper 700 MHz Band C 
Block allow customers, device manufacturers. third-party application developers, and others to use or 
dcvclop devices and applications o f  their choice (subject to certain limitations) implicates the First 
Amendment. Our rules regulate the functionality of the spectrum and the conduct o f  the licensee - 
acti\,ities that we believe are "not sufficiently imbued with elements of communication to fall within the 
scope of  the First . . . Amendment."'" Indeed. Verizon Wireless has cited no authority supporting the 
proposition that activities such as "locking" handsets to prevent their transfer from one system to another 
or blocking Wi-Fi access, MP3 playback rinptone capability, or other applications that compete with 
wireless providers' own offcrings are protected speech under the First Amendment. Moreover, our rules 
in no way limit the licensee in the Upper 700 MHz C Block from offering i t s  preferred devices and 
applications to its customers; rather, the licensee simply will not be able to force customers to use such 
devices or applications if those customers would prefer to use others. To the extent that a choice o f  
device or application implicates First Amendment values at all, we think that our requirements promote 
rather than restrict expressiw freedom because they provide consumers with greater choice in the devices 
and applications they may use to communicate. Accordingly, we believe that Verizon Wireless has not 
inet i t s  hurden o f  demonstrating that any First Amendment scrutiny i s  even applicable to our provisions 

2 17. We also reject arguments by Vcrizon Wircless that the requirements that we adopt today 

493 

(Continued from prcvious page) 
technologies. Aee, eg.,  47 U.S.C. 4 157. Pub. L. No. 104-104. $ 706, 1 10 Stat. 56 (1996), notwithstanding Verizon 
Wireless's claim to the contrery. see Verizon Wireless July 24,2007 E.r Parre at 15-16, 

See Veri7011 Wireless J u l y  24, 2007 E r  P a m  at 19-20. 

id. at I O .  

, h i  

JX" 

U'c note that many of Verimn Wirclcss's First Amendment arguments relate to proposed npen access 4'): 

rcquirements that we do no1 adopt today, such as open access requirements for networks and seryices. See infra, ¶¶ 
222.228, and Veri7011 Wireless July 24 Ex Parfe at 12- 14. W ~ e  address only those arguments that are relevant to the 
requirements we adopt, which are limited to devices and applications. 

Spmce 1'. Siure ojW'u.shirig~oii. 41 X US. 405, 405 (1974). 

Cf.' HiN I'. Cdorado, 530 IJS 703. 716-717 (2000) ("The unwilling listener's interest in avoiding unwanted 
communication has been repeatcdly identified in our cases.") and Rowan v. U.S. Post Ofice Depc ,  397 U.S. 728, 
737 (I 970) ("Nothing i n  the Constitution compels us io listen or View any unwanted cxnmunication."). 

2" , 
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pr~iiciples ro the u ireline celephone rietwork \,iolates pr-oviders’ free speech rights. But even if Verizon 
WireIcss doe3 haw such a right. our regulationh pass muster under the test governing First Amendment 
chnllenges to coniniercial speech. 
wtutiny applicable to content-iieii[ral regulation as described above. 

ii “pioneer‘\ preference hloch,” or providing a special bidding credit to new entrants in the upcoming 
aiictioti for this spcctruni. 
applications i 5  intended not to hcnefit particular companies, hut consumers, who will have the freedom of 
u\ing any &\ice or application they choose, subject to certair conditions. Unlike the Commission’s 
Iirnier pioneer preference pi-ogram where a license could be obtained outside of the auction process under 
ccrtain circumstances, the C Block will be xibject to auction and open to all qualified bidders. 

J’h for the came rcasonh we find that they withstand intermediate 

22 I .  Finally, n e  reject Verizon Wireless’s arpunients that we are retting aside this spectrum as 

4’10 Our impohition of requirements Cor open platforms for devices and 

222. SCO/J(’ of’rhc r~~/ i i ; r~r~i i , i i t j r i r -  opiw plutjiirrirs,for divices arid u ~ p l i c a t i o r ~ . ~ .  Wireless 
siriicc p;o;k!e:s subjec! to this requirement wi!! no! he a l l o w ~ I  !o disable features or functionality in  
1i;indsets where such xtion is not related t o  reasonable network management and protection, or 
ciinipliance with applicable regulatory For example, providers may not “lock” handsets 
to prevent their transfer from onc system to another. We also prohibit standards that block Wi-Fi access, 
MP3 playhach ringtone capability, or other services that compete with wireless service providers’ own 
offerings. Standards lor  third-party applications or devices that are more stringent than those used by the 
provider itself would likewise be prohibited. In addition, C Block licensees cannot exclude applications 
or  devices solely on the bask that such applications or devices would unreasonably increase bandwidth 
demands. We anticipate that demand can be adequately managed through feasible facility improvements 
or technology-neutral capacity pricing that does not discriminate against subscribers using third-party 
devices or applications. In that regard, we emphasize that C Block licensees may not impose any 
additional discriminatory charges (one-time or recurring) or conditions on customers who seek to use 
devices or applications outside of those provided by the licensee. Finally, C Block licensees may not 
deny access to a customer’s device solely because that device makes use of other wireless spectrum 
hand?. such as cellular or PCS spectrum.”’ However, we also note that, in accepting a multi-band device 
for use on its network, a C Block licensee is not required to extend the requirement for open platforms for 

See Zriiiriderer I , .  OBicr ofD)iciplirrar\. Counsel ofriie Supreme Court, 471 US. 626, 637 (1985) (“[C]ommercial 
>peech” is entitled to the protection ofthc First Amendment, albeit to protection somewhat less extensive than that 
afrorded “noncommercial speech.”): see d r o  Crrrrrul Hudsor~ I’. Pub. Serv. Comm’n of New York, 447 US. 557, 564 
I IYXO) .  which provides a three-part test applicable to regulations restricting non-misleading commercial speech that 
rclatcs to l a u i u l  activity: ( I )  the government must assert a substantial interest to he achieved by the regulation; ( 2 )  
(tic rcgulation must directly ad\’ancc that govcrnmrntal interest, meaning that it must do more than provide “only 
incllectual o r  renintc support for the government’s purpose;” and (3) the regulation must he narrowly tailored not to 
rcstrict m1rc speech than nccessar). We h e k v z  o u r  analysis above clearly demonstrates that ( I )  a substantial 
ititerest is achicvcd hy our rules lor  open platforms for devices and attachments; (2) the rules directly advance the 
p\ernmcnt interest: and  (3)  the rules arc narrowly tailorcd. 

llili 

i ’ iU Vcrwon Wircless J u l ~  21  E~\ I’nrre at 3 2 1  

Wc note that the Copyright Office has granted a three-ycar exemption to  thc anti-circumvention provisions 01 

Section I201 ol  the Digital Millennium Copyright Acl, lor “computer programs i n  the form of firmware that enable 
u i r e l e s s  lclephone handsecs to mnnect 1 0  uirzless telephone communication network, when circumvention is 
accomplibhed lor the sule purpose of lawlully connecting to a wireless telephone communication network.” It found 
that soituarc locks on mohile handsets adversely affect the ability of consunlers to make non-infringing use of the 
wllw;irc i n  those tiandsets. 17 Fed. Reg. h8472 1 N o ~  27. 2006). We also note that a court appeal of the exemption 
ru l in f  is i,ngoing. 

rcquirenicnt hy  reiusing to attach multimode dcvices). 

i,i 

See Google July  24 E.r Pat-re at 1-4 (raising concerns ahout whether providers can avoid an open access > , > ,  
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dc\ ice\ aiid ~pplicati( i i i \  to other spectnim hands on which the provider operates. 

uni~estrictrd use olorli. devices or application5 on their nctworkh. I n  particular. we are mindful of the 
risk\ network uperator\ kice iii protecting iigainst hnrmful devices and malicious software. Wireless 
\ e n i c e  prubiders ma> ~ciiitinut. IO use t l ic i r  own certification standards and processes to approve use o f  
dl,\ icei  and applications on their netwmrks so long as those standards are confined to reasonable network 
management. For example, provider\ are lrce to choose their air interface technology, and to deny 
w r v i c e  to  devices o r  applications that cannot operate on the same technology, since such a restriction 
permits significant network efficiencieh \\ilhout significantly reducing consumer access to services and 
fratures."" We a l x  reciignize that wireless provider\ have legitimate technical reason> to restrict 
panicular non-c;irrier devices and applications on their networks, specifically to ensure the safety and 
incegrit) ol.thzir networks. In particular. we believe that i t  i s  reasonable for wireless service providers to 
miintain nctwork contrtil features that permit dynamic management of network operations, including the 
manapnient o f  desices operating on tlic network. and to restrict use ofthe network to devices compatible 
with thew network control features. Standards to ensure that netu,ork performance wi l l  not be 
siyi f icantly degraded would also be appropriate.'"' 

rciisonahle network management and openness standards. but we wi l l  require certain minimum steps to 
enwre that device manufacturers and application developers have the ability to design products for this 
spectrum in a timely manner. Specifically, a C Block licensee must publishs"' standards no later than the 
t ime  at which i t  makes such standards available to any preferred vendors (Le . ,  vendors with whom the 
pnivider has a relationship to design products for the provider's network). We also require the C Block 
licensee to provide to potential customers notice o f  the customers' rights to request the attachment o f  a 
device or application to the licensee's network, and notice of the licensee's process for customers to make 
such requests, including the relevant network criteria. We expect that any standards adopted by a C 
Block licensee wi l l  be non-proprietary, such that they would be open to any third party vendors and that 
the standards applied to third parties wi l l  be no more restrictive than those applied to the provider's 
preferred vendors. We believe that standards transparency should greatly reduce the potential for 
manipulative "white-listing." ;.e.. providers creating complex and vague qualification and approval 
processes for third parties before approval to attach devices or run applications on the network. I n  
addition lo publishing any applicable standards, providers must establish a reasonable process for 
expeditiously reviewing requests from manufacturers, application developers and consumers to employ 
devices and applications on their networks. I f  a provider denies such a request, i t  must offer a specific 
explanation and an opportunity for amendment o f  the request to accommodate the provider's concerns. 
Finally, the Commission wi l l  ensure the sufficient openness o f  any network management practices and 
selected technical standards in  the ewnt the approach outlined above proves unsatisfactory. 

While we are not aware of any current industry-wide standards specifically focusing on 
network management. we encourage the development o f  such standards by an appropriate standard- 
setting body at the earliest possible date. There i s  a rich history o f  standards-setting bodies whose work 

723. We emphasize that we are not requiring wireless service providers to allow the 

124. We wil l  not at this time specify a particular process for C Block licensees to develop 

115. 

i o ?  We also note that wireless serbice providers may continue to use their choice of operating systems. and are not 
rcquired to modify their nctwork inlrastructure or device-level operating systems to accommodate particular devices 
or applications. Debice manufacturers and applications developers arc free to design their equipment and 
applications to work with providers' network infrastructure and operating systems, and must he given the applicable 
parameters as part of the standard5 provided to third parties. 
w: For example. a prokider could exclude dcvices such as signal boosters and repeaters to the extent they are 

Puhlication could he accomplished. for  cxample, hy pasting on the provider's wehsite. 

inconsistent with the technical or operational parameters of the network. 
504 
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drah s on iiidu\try experts and other interested parties to ensure that consumer devices operate efficiently 
iii their irethorkh, including, for inytancc, the Network Reliabilit) and lnteropcrability Council (NRIC)"5 
iind the Open Mobile Alliance (OMAj."" In particular, we encourage the industry, in  its development of 
fourth generution (4G) air intc~lacc standards. to include within those standards reasonable network 
man;rgemen! criteria relating to de\ ices and applications. As discussed below, where a provider bases its 
net\+ork rcstriclions on  industry consensus standards, w'e would afford the restrictions a presumption of 
reawiahlcness i n  the event that a complaint is raised with thc Commission. 

A p p h u i o n  ofo!/wr re~ri latnr:~ w q u i i - e t w t i t s .  We also recognize that wjireless providers 
pia) an important role i n  supporting public safety and homeland security. The measures u'e are imposing 
shall not override wireless scrvice providers' obligations to ensure that their networks and devices comply 
with applicable regulatory requirements 1e.g.. power and emission limits, E9 11,  CALEA, etc.). For 
instance, i1.a provider is implenienting E91 1 using a handset-based solution, its obligation to connect 
!xu:duetu !o i!s nctwerl, would not extend to handsets that are not capable of providing automatic location 
infornialion to the netuork.'"' Similsrl>. i f  a provider relies on a network-based E91 1 solution, it can 
i.e.jei.1 an) dc\,ices or applications that hould hamper or defeat the network-based E91 1 solution.s08 If a 
net\vork provider accepts a non-carrier devicc or application and if the device or application subsequently 
caihes :I violation 0 1  our d e s .  we will apply thc same third-party liability provisions as in  the wireline 
context. 

226. 

50'J 

227. We find that a wireless service provider's obligations under our hearing aid compatibility 
rule, Section 20.19. are not affected by the obligations we impose here. Because equipment 
manufacturers have an independent obligation to satisfy our hearing aid compatibility rules,5i0 a wireless 
senice provider may not refuse to connect a handset on the grounds that it  is not hearing aid- 

Under the Commission's rules, the extent of a wireless service provider's compliance with 
such ohligations is not affected by handsets that connect to its network but that the provider does not itself 
"offer" to its subscribers. Section 20,19(c)(2)(ii) currently requires that, by February 18, 2008, non- 
nationwide providers subject to the rule must ensure that 50 percent of their models meet a specified 
hearing aid compatibility standard, calculated based on the number of handsets a provider "offers 
nationwide."'" Thus, handsets connected to the network but not actually offered by the provider do  not 

Information about NRlC can be found at http:l/www.nric.org 

Oh4 A's wehsite is a1 http:llopcnmohileallianct.org, 

i n i  

<Ob 

"" 17 C.F.R. $ 20.  I X. 

47 C.F.R. 5 20.18. 

.See Wireless Corriiriunicatitrns arid Puhlic Safety Act of 1999. Pub. L. No. 106-81, enacted Oct. 26, 1999, at Section 

47 C.F.R. 5 20. IY(cji1 j .  This section. among other things, provides that handset manufacturers must "[elnsure at 

io1 

<!>O 

4 ( Y  I I Act). 
ill' 

I c i ih i  XI perccn! of their handset offerings tor each air interlece offered comply" with the Commission's hearing aid 
cimipatihiliry slnndards h) Fchruery 18. 2008. 

We note that wircless vxsice providers in the 70@ MHr Band will not immediately be sub,;ect 10 hearing aid 
coinpatihilily ohligations. Although we determined in the 700 MHz Report atld Order that hearing aid compatibility 
requiremcnls should hc extended to  700 MHz liccnsces, among others, we declined tu do so immediarely because of 
the lack of an applicahle technical standard for the hand, and instead established a two-year period for the 
dc\eloprncnt of such a srandard. 700MH,-Repo,riiiidO,drr, 22 FCC Rcd at 8117-21 142-150. In addition, we 
note that under our current rules. w:rcless providers subject to these ohligations that offer fewer than three handsets 
per air inrerracc io c ~ s ~ c ~ r n e r s  are not obligated 10 providc hearing aid cnmpatihle handsels. See 47 C.F.R § 
20. I9(c)( I i. 

i! l  

jl'd: C.FR. $ 20 19(cji~j1ii) 
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alter the rx ten t  to which the probider has complied with this requirement (although the manufacturer o f  
huch liaridsetr wi l l  be required t i l  meet the 50 percent requirement).'" Other aspects o f  the rule applicahle 
t o  wireless ser\icc prcniders are similarly tied cxclusively to handsets offered, such as the ohlieation to 
make hearing aid compatible handsets available in a p roder ' s  retail store and the applicability of the de 
w;fiimi.\ exceptioii.'" Accordingly. because the connection to the network o f  a handset that a provider 
diies 1101 offer has 110 effcct on the prohider's compliance with the Commission's hearing aid 
conipatihilit) obligations, the need to comply with Section 20.19 of our ru les would not justify a 
pimbider'\ refusal to coiinect a device. 

?2X. We decline at this time to alter our hearing aid compatibility obligations to specifically 
inipow an ohligation on C Block licensees to ensure the hearing aid compatibility of handsets that are 
ciinnected to the network but not offered by the provider. Given that we have not sought comment on 
Mhrther such an extension i s  appropriate and, if so, how i t  should be implemented, and that hearing aid 
cornpatihilit) obligations wil l  not in any case he imposed in the 700 MHr Band until after the period for 
de\eloping a technical standard has passed, taking such a step now would be premature. I n  any event, as 
noted h o v e ,  once hearing aid compatibility obligations are extended to the 700 MHz Band, handset 
manufacturers wi l l  have independent requirements to offer a certain number o f  hearing aid compatible 
handsets. We also believe the requirements themselves wi l l  help ensure that customers may use available 
hearing aid compatible handsets regardless of whether they are offered by a wireless service provider or 
directlq hy an equipment manufacturer. subject only to the reasonable restrictions described above. We 
nevertheless direct the staff to consider in i t s  upcoming report assessing the impact of our hearing aid 
compatihility rules whether any additional hearing aid compatibility requirements should he imposed on 
C Block licensees as a result of the ohligations we adopt here.'" Interested parties may also file a p a r f e  
comments in the hearing aid compatibility report docket on this issue.'I6 

Enfiircenirnr procrs.ws. We intend to vigorously enforce the requirement adopted i n  this 
section. A person or entity who believes that the C Block licensee's refusal to attach a proposed device or 
application is a violation o f  the rules we adopt here may file a complaint pursuant to the Commission's 
existing enforcement rules, including the Commission's formal and informal complaint processes, where 
applicable.'" Through review of complaints and other relevant information, we wi l l  monitor the ability 
of consumers, device manufacturers, and application developers to use or develop devices and 
applications for C Block networks. We wil l  take appropriate enforcement action where necessary 
pursuant to the remedies available under our statutory authority as appropriate, including forfeitures?I8 

229. 

" ' S ~ c 4 7  C.F.R. $ 2O.IYic)( l) .  

' I 4  S?.r 47 C.F.R. $$ XIYic)(2)i i)(A), 20.19(e) 

'" SL'P Sectiiin 68.41a) 01' thc Commission's Rules Governing Hearing Aid-Compatible Telephones, WT Docket No. 
01 -309. K r p o ~ t  u r d  Order. I X  FCC Rcd 16753. 16782-83 'j 74 (2003). This order directed Commission staff to 
"deliver to the Commission a report that asscsscs the impact of our rules in achieving greater compatibility between 
hcaring aids and digital wircless phones" shortly after three yrars from the order's efSective date. Id. 

On Novrrnhrr 8. 2006. the Wireless Bureau released a public notice seeking comment on topics to he addressed 
in the hearing aid compatihility reporr to he prepared by Commission staff. See Wireless Telecommunications 
Rurcau Secks Comments on Topics to he Addressed in Hearing Aid Compatibility Report, WT Docket No. 06-201. 
Puhiic Niiricr. 2 I FCC Rcd I3 I36 (2006). 

Formal complaint\ are filed pursuant to Section 208 of the Communications Act, 47 U.S.C. S: 208, and are 
povernrd hy  Sections 1.720- 1.736 of the Commission's rules, 47 C.F.R. $5  1.720-1.736. Informal complaints are 
governed hy  Sections 1.716-1.719 of thc Commission's rules. 47 C.F.R. $$ 1.716-1.719. 

V I  

i/i 

'Ii See 47 U.S.C. 5 so3 
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51’1 liccmc rc\ocation\. and ce;ise-and-desist order\.”” 

130. We do not sec any hasis for modif.ying our existing enforcement rules, as proposed hy 
w i n e  conimeniers,i” to establish special requirements for addressing complaints related to open 
platforms for devices and ;ipplications. H o u e \ e r .  we commit to  rule on these complaints within 180 days 
01 rzccipt of strch complaints. In addition, we believe it uould be useful to set forth certain presumptions 
for these complaints. Specifically. once a complainant sets forth apr imafnc i r  case that the C Block 
liwtisee has refused to attach a device or  application i n  violation of the requirements adopted in thic 
section. the licensee shall have tlir burden oTproof to demonstrate that il has adopted reasonable network 
standards and rcasoniibl) applied those standards i n  the complainant’s case. As noted ahove, where the 
licensec bases its network restrictions on industry-wide consensus standards, we would afford the 
restrictions ii presumption of reaaonahleness. Lastly, we note that, as suggested by G ~ o g l e , ~ ”  interested 
parties may file a petition for declaratory ntliiig where ;I panicular practice has broad market impact. ’-. 77  

i i r )  Use of Dyriaiic Spcctrum ,Managcz?efi? Techniques 

21 I. Backeroutid. On Ma)  2 I .  2007, Gougle filed an ex parre letter in this proceeding in 
ibhich i t  requests that the Commission declare that existing rules governing commercial spectrum in  the 
700 MH7. Band already permit licensees to institute dynamic spectrum management techniques, such as 
what i t  terms “dynamic auction mechanisms.”‘” Google asserts that licensees could use these techniques 
to iiistitute a practice whereby access to  spectrum is provided o n  an as-needed basis, and payments would 
be rnadc as the spectrum is being used.”5 Google explains that a licensee using such mechanisms could 
recover its costs in obtaining the license at the Commission’s auction by charging third parties for their 
real-time and place use of the licensed spectrum.”h In addition, Google requests that the Commission 
consider whether it  would he in the puhlic interest to mandate the use of such techniques for some, or  
even all, of the commercial spectrum to he auctioned in the 700 MHz Band.”’ 

i,‘, See 47 U.S.C. $ 312(a). 

i zoSec37 U.S.C. 3 12(b). 

See Skype July 21  Ex Purre at 1-2 (requesting rule modifications so that complainants would be required to make 
only a prima facie case of violation, and the agency would he required to resolve all complaints within 180 days of  
filing): Google July 24 E.r P a m  ill 4 (requcsling rule modifications so that complainants would be required io make 
(inl> a prima facie ciise 01  violation). 

’ Loogle J u l y  2 1  E.r Purte ill  3 .  5:: Set . 
Ser 1 7  C.F.K. 5 I .7. 

Letter from Richard S. Whitt. Esq.. Washington Telecom and Media Counsel, Google. Inc. to Marlene H. Dortch, 

527 

52-1 

Secretary. FCC. filed May 2 I ,  2007 (Google E.1 Pur-re): JCP u l ~ o  Google 700 M H z  Bund Further Notice Conrmerirs 
at 7 (Google E.r Par-re “seekls] confirmation that successful bidders in the 700 MHz auction have tht: requisite 
ilutliority to ciinduct dynamic auctions of their spectrum holdings”). Appendix A (incorporating Google E.\ Parte as 
part or its ciiniment~). Ciooglc states that for ever) inquiry using the Google “search engine,” the company 
sepdraicly performs it\ own real-time auctivn to determine the market price o f a  particular advertisement linked to a 
particular search term. Google asserts that. in the same way. an auclion could be performed for a radio transmission 
i n  ii pertincnt place and time to determine the cconiimic value that the market would support for that transaction. 
Goci~le E., Pune at 6 .  

Gvi~,qle Ex Parrt at 7. 

”“ GoogIr E.r I’arre at 6.  
.- Google Ex Parre at 6. Google also proposed that the Commission require that the unpaired 6-megahertz Lower 
700 MHz Band E Block should he reserbed for broadband platforms. ld. This particular proposal is discussed 
elwwhcrc i n  this Second Report and Ordcr. As noted ahove, on May 24, 2007, the Wireless Bureau issued a Public 
iuintinued .... ) 

93 
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232. A\  a further elaboration of its lrrni “dynamic auction mechanism,” Gooele states that 
“ l \ ~ l h i l e  d)narnic : I I I C ~ I O ~ I S  can lahe mmy form?. thc central concept is to utilize intelligent dwices to 
rewlhe spcctrum access conte i i t i~ i i .~ .~’~  Google provides examples of a “real-time airwaves auction 
model” iind ”per-device registration fces.” Under a real-time airwaves auction model, the licensee could 
hestou the right to transmit iiii amount OF power for a unit of time, with the total amount of power in any 
Iocatioti bcing limited 10 a specified cap. This cap would be enforced by measurements made by the 
~~iiiiiiiiiiiciitions devices. Under t h i h  model, hands should he allocated in chunks as large as possible for 
channel capacity efficiency reasons, and the airwaves auction would be managed via the Internet by a 
central clewinghouse.’” According to Google, w i t h  a per-device registration process, the 
ci~~itniunications device itself could become a key to the payment process, and that a consumer’s price to 
purchase a device could include an airwaves registration fee which would grant the ability to gain 
unlimited use at a specified power level. Google also states that the device could include collision- 
detection ;ind hack-off features tu limit congestion.53” 

233. Google contends that the use of dynamic spectrum management practices such as real- 
time auctions would maximize the use of underutilized spectrum resources, reduce barriers to entry, and 
thereby provide access to innovators to offer the consumer new applications, devices, and services at 
reasonable prices. According to Google. such practices also would spur broadband deployment.’” 

234. Several commenters oppose. on procedural grounds, our consideration of any of Google’s 
proposals at this time. These commenters argue that consideration of the proposals in Google’s e.xparfe 
letter comes too late in this proceeding and would further delay to the 700 MHz au~tion.’~’ 

management techniques is consistent with Commission rules.5“ Several parties comment more generally 
on the potential usefulness of  dynamic spectrum management techniques, including hut not limited to 
what Google references as dynamic spectrum auctions.s3‘ Commenters that support the use of dynamic 
spectrum management techniques such as real-time auctions claim that these techniques would promote 
innovation by creating a transparent, present-value market for spectrum, lowering up-front costs, and 
offering greater opportunities for entrepreneurial companies to access the spectrum re~ource?’~  These 
(Ciintinued from previouh page) 
Nolice sceking comment on Google’s service rules proposals. Public Notice, Comment Sought on Google Proposals 
Rr,qarrlin,q Service Rule.$,for 700 M l l z  Barid Spectrum. WT Docket 06.150 et a/., DA 07-2197 (WTB, rei. May 24, 
2007). 

235. CCIA supports Google’s request for clarification that the use of dynamic spectrum 

‘2* 

’3 

Gwigk €1 Purte at 3. 

Googlp E.r Purre at 4. 

Googlr Ex Porie tit  4-5. 

GooRle Er  Parte at 2-5. 

See. e . ~ . ,  CTlA Google E,Y Parte Comments at 14; MetroPCS Google E.r Parte Comments at 17 (maintaining 
that, uh i lc  Google’s proposal may haw nicrit, i t  comes too late in a proceeding “with tight statutory deadlines” to be 
curlbidered); AT&T Google E~r Parte Comments at 6 ;  Veriron Wireless Google Ex Parte Comments at 8. 

5 / , I  

5 , !  

5 ’ :  

i Q i  CCIA Gougle E.\ Purre Comments at 2: 

Ser. e .$ . .  CCIA Googlc  E.r Purte Comments at 2 .  4; Frontline Google Es Parte Comments at 11; Wireless 
Foundcrs Coalition lor Innovation Google E.r Parte Comments at 4-5 (supporting use of “open auctions” with 
rcgard to the priiposed commercial public-private partncrship license); Vanu Google EX Parfe Comments at 2 
(supporting “any rulemakings that can contrihutc to the goal of making spectrum a more accessible commodity, 
iniluding hut (not limited to. the concept oldynamic spectrum auclions” ). 

5 /.I 

SPP. e.8.. Wireless Founders Coalition for Innovation Google Ex Parte Comments at 4; CCIA Google Ex Parte iil 

Comments at I .  3; Vanu Google Ex Parte Comments at 2,  5. 
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avnmenters also agree with Googlc that managing spectrum access to the licensed spectrum through the 
ii,? of d?nannc :iuctioir mechanisms could facilitate in the allocation of spectrum for maximum efficiency 
31 loner cmts  to consuniers. 

i Ih 

216. Other commenters. howeler. cxprers concern that Google's specific proposal o n  
~(~ccrium management techniques is t~nclear iri many respects and does not provide sufficient detail for 
Cornmission rvill~iati~n.'" Sonic of these commenters also contend that, depending on what Google is 
Ip1n)po'ing. the Commission may either alread) permit Googlc and others to use these mechanisms or the 
~'~nirnrission has prohibited these practiccs. Verizon Wireless, for instance, asserts that. to the extent 
Giogle \ecks confirmation that a licensee is permitted dynamic use of its spectrum, the Commission 
proioiisly has conlirmed this right i n  the flexible use rules applicable to commercial 700 MHz Band 
licensees. w'herein licensees ha\e the llexihility to reduce noise levels, lower power of their own 
tr;insmi\sion>, collaborate with equipment vendors to develop new devices, and engage in secondary 
market transactions to facilitate the shared use of spectrum.'" Verizon Wireless, AT&T, and CTIA point 
out that Google's prclposal may already be permitted under the Commission's spectrum leasing rules, 
where licensees and spectrum lehsees are permitted 10 enter into a variety of dynamic forms of spectrum 
le;rsing that take advantage of advanced technologies that enable shared use of licensed spectrum, subject 
to iompliancc with specified regulat(iry requirements.~ 
Commission permits licensees IO establish "private commons" arrangements with spectrum users under 
specified procedures.'4" In its comments. MetroPCS interprets Google's proposal as a scheme to provide 
"end user access on an as-needed basis," and contends that, if so, it  raises a host of potential legal and 
regulatory issues i n  the implementariorr of that business model that Google fails to address in its 
proposal."' To the extent that Google may be proposing involuntary or unlicensed use of licensed 
spectrum, Verizon Wireless and CTIA oppose the proposal, stating that this concept recently was rejected 
h) the Cornmission in its "Interference Temperature" proceeding,s4' To the extent dynamic spectrum 

5 19 Verizon Wireless notes, too, that the 

Srr.. 6 q . .  Frontline Google E.r Parre Comments ar 5-6; Wireless Founders Coalition for Innovation Google Ex 

Vcriron Wireless Guogle Ex Parte Comments at 2 ;  CTIA Google Ex Parte Comments a1 6 :  ATKT Google EX 

53,, 

t'(!rir. Comments at 4; CCIA G ~ ~ g l e  E.r Prim Comments at 3-4. 

Porrr Comments at 3-6; MetroPCS Google Ex Parte Comments at 5,  IO. 

5 : -  

"i Vcrimn Wireless Google Ex forre Comnienrs a1 2-4. 

Verizon Wireless GooRle E ~ r  Parte Comments at 3-4: AT&T Google E.r Parte Comments at 4-5 (noting statutory 511i 

ohligations such as foreign ownership and control limitations and compliance with CALEA, as well as uther 
rcquirements under the secondary markets rulcsj: CTIA G ~ o g l r  E.r Parte Comments at 6-8 (expressing concerns 
th;ii dynamic iluctioiis could make i t  difficult to detcrmine whether spectrum users were in compliance with Title I1 
nhligations. cripple enforcement apinst parties causing out of hand harmful inrerfercnce, and allow evasion of 
\ iiiious license qualification requirements). 
<,I Verimn Wirelesh G ( J O , ~ I ~  E~r Prirtr Commcnts at 3-4. 

MctrnPCS Googlr E~r Partc Comments at 2 .  5-I). MetroPCS interprets Google's dynamic auction mechanisms ils 
"L,iiniemplat[ ing] demand-hased pricing i n  which consumers will hc charged different prices." Id. at 5. MetroPCS 
nutes that .such discriminatory pricing would he lorbidden lo common carriers, raising a classification issue. Id. at 8- 
I). I n  the view of MetrirPCS. these ambiguities foreclose Google from receiving the relief i t  seeks. Id. at 8-10. 
Moreover, MctroPCS argues that Google is i n  eflect petitioning for a declaratory ruling without shouldering a 
pr,ipiinent's burdens: nowhere does Google demonstraie how its proposals comport with the core legal 
requirements, such as those relating to Title I1 ohligaiions, and other Commission rules. MetroPCS therefore 
cc~ncludcs that 11 would he premature to consider Google's request. Id. at 9-10, In  its reply comments, Google 
contends that MetroPCS's objections are "peripheral speculations." Srr Google Gongk Ex Purte Reply Commenls 
a1 5-6. 

i l l  

Veriron Wireless Google E.r Parte Comments at 2-4. ',I 
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maii;igt’ment techniques that Google discusses would he applied to commercial spectrum shared with 
public d e t )  users. such iis undci- the Frontline proposiil, NPSTC and NENA express concerns that 
c r i t t d  piihlic hafet) srandiirds and operations not he undermined.‘“ 

to thc goal of making spectrum a more accessible commodity, including, hut not limited to, the concept of 
d)nanitc \pzctrum  auction^."" Vanu auerts that the key to making dynamic spectrum access work i s  
ha\ i n s  il single loci11 mechanism for coordinating the real-time spectrum access, and emphasizes that, at 
thi. timc. the licensee must exercise some forni of centralired control, from a frequency planning and 
intcrference protection perspective, to ensure compliance with the Commission’s existing rules.“’ Vanu 
asks that the Commission grant licensees ”the right to offer their spectrum to short term lessees in 
dynamic auction proceedings” under the following conditions: the spectrum licensee retains ultimate 
responhibility for compliance with Commission rules; the spectrum licensee is responsible for 
xiministerins a system that can be shown to cause mobile devices attached to the licensee’s network to 
comply M i th FCC regulations within the licensee’s coverage area; and the spectrum licensee must 
demonstrate mechanisms by uhich devices capable of operating in the dynamic spectrum access 
en\ ironmeni can bc teniporarilj 01- permanently removed from dynamic spectrum access mode via 
centralized controI.“’ 

238. 

137. Vanu comments that, as ii general matter, i t  supports any rulemakings that can contribute 

In Google’s reply to these comments, Google states that it is not asking for the 
Commission “to attempt to peer into the future and assess what specific business models and technologies 
should be encouraged. or even allowed,” and instead is indicating that ”the concept of dynamic spectrum 
management potentially covers many different technologies and commercial models, many of which have 
not been invented.””.’ Google states that, as an example, its proposal contemplates that the end-users 
could gain remporary access to the licensed spectrum through these management techniques much as 
cellphone subscribers do today.’J8 With regard to NPSTC’s and NENA‘s concerns about protecting 
public safety spectrum, Google states that it  does not intend its proposals to suggest placing mandatory 
conditions on 700 MHz Band spectrum assigned for public safety use?J9 

management techniques” in some or all of the 700 MHz Band, the majority of commenters object to any 
such requirement.”” These commenters argue that, irrespective of whether Google’s proposed uses are 
permissible under the Commission’s rules, mandating licensees to employ particular spectrum 
management techniques, such as one that Google uses for its own business model with regard to such 
uses or reserving any portion of the commercial 700 MHz spectrum for the exclusive use of parties 
seeking to implement any type of dynamic spectrum management business plan would run counter to the 

239. As for whether the Commission should mandate the use of “dynamic spectrum 

~~ ~ 

NPSTC C O C J ~ ~ ~  E,, Parre Comments at 3.5; NENA Google Ex Parre Reply Comments at 4-5 

Vanu G ~ i g l r  Ex PuJ-re Commcnts at 2 

Vanu Google Ex Purre Cornmenh at 3-4. 

Vanu Google  E.x Purr? Commcnts at 4-5. 

Gouglc Go(ig1r E r  Pun? Reply Coinmenth at 4 

Gixigle GooS!e E.v Put-rr Reply Comments at 4 

Gouglc Google E.x Purte Reply Cuninicnts at Y- IO.  

See. e .&.  AT&T GooKlr E.r Purfr Comments at 8-1 I; CTIA Google Ex Purtr Comments at 3; MetroPCS Google 

547 

52, 

5,- 

<ill 

<.I7 

‘ih 

54,2 

5VJ 

E\ Pnrle Comments at 9; NENA Googfe Ex Parte Reply Commenls at 3-5 (opposing use in public safety-related 
spcctrum); NPTSTC Googlr t r  Parte Comments at 4 (same); RTG Google Ex Parte Comments at 2; Qualcomm 
Google E.x Purfe Comments at 3; Qudlconlm Google Ex Parte Reply Comments a1 3; Veriron Wireless Google Ex 
Purrr Comments at 4-S. 
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Commission pro-competitive, cechnologj neutral, and flexible use policies. AT&T and Qualcomm 
contend that thc Commission’s market-driven policies have worked over the last 15 years to encourage 
thc highlq competitive uireless environment of today and that mandating or restricting uses would run 
counter to that effectibe policy. 
technically feasible to conduct dynamic spectrum auctions as proposed by Google.ss2 

niech;inisin\ specifically on the commercial spectrum block designated for the public-private partnership, 
i n  the event the Commission was 10 establish such a partnership. For example, Frontline proposes that 
such I I  partnership licensee he required to “iniplement promptly” such an open auction mechanism. In 
particular. Frontline argues, the licensee should be required to dedicate at least 25% of the public-private 
partnership commercial license to real-time auctions for three years, with annual written reports to be 
wbmitted to the Commission along the lines required of experimental licensees.ss’ CCIA supports 
Google‘s proposal a s  nccessary to generdre wfficient revenue to build a nationwide broadband 
network.’“ 

Discusion. In response to Google’s first request. we affirm that nothing in the 

‘5 1 Several c~niiiienters express doubts about whether it i s  currently 

240. Coinmenters supporting such il requirement generally focus on mandating such 

241. 
Cirmmission’s rules generally prohibits 700 MHz licensees from using dynamic spectrum management 
prxtices. Dynamic spectruni management techniques, such as those contemplated in Google proposals, 
appear to he in  accord with the Commission’s flexible use policies and secondary market mechanisms, 
u hich provide licensees with significant flexibility in managing access and use of the licensed spectrum 
in a dynamic and efficient manner consistent with the rights given to, and obligations imposed on, 
licensees under the Communications Act and our rules. Based on the current record, of course, we cannot 
address any particular manner in which a licensee might implement any such practice, and whether any of 
our specific rules, such as our technical and equipment rules, would need to be modified. In response to 
Google’s second suggestion, we decline to mandate the use of dynamic spectrum management practices 
for 700 MHz Band licensees. 

In adopting flexible spectrum use policies for the commercial spectrum in the 700 MHz 
Band, and in  establishing policies and ru les that facilitate the development of secondary markets in 
spectrum usage rights, the Commission has sought IO remove regulatory impediments in order to enable 
more efficient use of licensed spectrum.s” Under existing rules, 700 MHz Band licensees have wide 

242. 

Qualcomln 700 MH: Furrhet- Notice Keply Comments at 2; Qualcomm Google Ex Parte Comments at 6-8; 5 5 ,  

ATKI‘ Google Ex Parre Comments at 8 (mandating rules designed to promote particular technologies or services is 
inconsistent with the Commission’s long-standing policies of maintaining technical and service neutrality in its rules 
and allowing llexible spcctrum use hy  licensees). 

MetroPCS G o o ~ l e  E.r Parre Ciimn~ents at 10 and n.25 (indicating that dynamic auctions may be 5 or I 0  years 
awayi :  Vanu Googie Ex I’rirte Comments at 3-4 (noting that ”it is not yet technically feasible for a wireless device 
t r l  calculate interfercnce temperature i n  a mcaninpful way”); NPSTC GoogIr E.r Parte Comments ai 9-10 (nu 
scnsing technologies yet exist ahle to meet acccptahlc puhlic safety standards). 

i(.’ 

\ \  : Frontline 700 MH: Furrher Notice Conimentr a1 23-24. 

” ’  CClA L-‘uogle E.r Parte Comments at I (sharing risk and investment up front and over time would help to finance 
actual construction costs and racilitate entry of neu licensees). 

Suc Upper 700 MHz Firsr Reporr atid Order-, 15 FCC Rcd at 483-487 ¶¶ 15-25; Lower 700 M H i  Band Reporr 
atid Order. I7 FCC Kcd at I05 I -.52 ’j¶ 70-7 I ; Order Promoting Efficient Use of Spectrum Through Elimination of 
Barriers io the Devdoprnent of Secondary Marheis, WT Docket 00-230, Repnrr and Orderand Further Notice of 
Proposed Rulemaking, I8 FCC Kcd 20604 (2003) (Secondav Markets First Report and Order) (applying secondary 
niarket spectrum leasing rules to commercial 700 MHz Band services); Erratum, 18 FCC Rcd 24817 (2003); Secund 
Rrpot-t and Order, Order on Reconsideratioir. arid Second Further Notice of Proposed Rulemaking, 19 FCC Rcd 
I7503 (2004) (Secondan Markrts Second Reporr and Order): Third Report and Order, 22 FCC Rcd 7209 (April 1 I ,  
(conlinucd .... ) 
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I;ititudr to  ;idopt and implement spectrum management techniques to inanage access tu  and ube of their 
ipeL'trxm. 50 long a\  they arc conhistent w i t h  the Comniission'\ nile relating to the spectrum and the 
pre\ention of harmful intt-riercnce. As I I  matter of practice. licensecs continually devise and update the 
t)pes 01- advanced devices the) deploy. and improve the management of the dynamic spectrum use 
bet\\rcn and among their subscribers. consistent with the applicable service rules and their respective 
businc\\ modcls.  Further. ;is Ciooglc notes. the concept of dynamic hpectruni management potcntially 
ci)\ers many different technologic\ and commercial models. many of which have not been invented.si6 

213. In the Commission's Secondarq Markets proceeding, the Commission has taken several 
actions t o  cnahle more dynamic accc. 
facilitating spectrum u.w across various dimensions (frequency, space, and time) and spectrum access 
employing advanced technologies. 
Conlniishion took specific steps. which apply to the 700 MHz Band, to facilitate the development of 
xpei!rum iuwge :irr;inpenients that eniplo> advanced technologies that can morc efficiently share use of 
licensed spectrum."' In particular. the Commission clarified that liccnsees and spectrum lessees may 
enter into a wide variety of  dynamic spectrum leasing arrangements that enable users to share use of the 
licensed spectrum based on the particular parameter and arrangements that the licensee and spectrum 
Iessre(s) have agreed ~ tpon . '~"  

ind usc o l  spectrum by licensees and other spectrum users, 

557 In the Se(~otidoty Markers Second Report mid Order, the 

241. As the Commission explained. a licensee and spectrum lessee may, under existing rules, 
enter into dynamic spectrum leasing arrangement in  which use of the same spectrum is shared between 
both the licensee's and spectrum lessee's users by employing opportunistic devices. In another variation, 
a licensee could enter into a spectrum leasing arrangement that gives one spectrum lessee access to the 
spectrum on a priority basis. while also leasing use of the same spectrum to another spectrum lessee on a 
lower-priority bas&, with the requirement that the lower-priority spectrum lessee employ certain 
opportunistic technology to avoid interfering with the priority spectrum lessee. The flexibility provided 
under our dynamic spectrum leasing rules permits arrangements that could facilitate opportunistic use by 
parties operating at the same power level and under similar technical parameters as the licensee, or they 
could promote such usc at lower power levels.'" In another secondary markets arrangement permitted 
under our rules, licensees and spectrum lessees may, under certain specified conditions, make spectrum 
available to individual users or groups of users through "private commons" arrangements that do not tit 
squarely within the traditional end-user arrangements associated with the licensee's (or spectrum lessee's) 
subscriber-based services and network infrastructures or under the secondary markets spectrum leasing 

(Continued froin previous page) 
2007) l S e c o i ! d i i ~  Mui-kurs Third Repurr arid Order); see ulso 47 C.F.R. $3  27.2 (Part 21 rules applicahle to 
coinmercial 700 MHz Band services), $6 I .9001 et .spy. (Subpart X rules concerning "Spectrum Leasing"). 

Gnogle Goo,qk Er Parre Reply Comments a1 4. 

.Yet Prmroririg Effiicirrif 1 , ' ~  of Spci.rriint Tliruugh Elimirintiuri ofBarriurs ro rhe Developnient of Secondar?; 
M u r h t ~ i ~ .  Wr Dockei 00.230. R?porr mid Order wid Furrher Notice of Proposed Rulemaking, I8 FCC Rcd 20604 
(2001 I Sewi i i r l i i t :y  Mu!-keis I:irsr Rrporr niid Order): Errotuin, I 8  FCC Rcd 248 I 7  (2003); Second Report und Order. 
O d r r  on Ru~orisidrruiio,!. orid Srloiid Furrh~r  Norii.e of Priiposcd Rulenirrking, 19 FCC Rcd I7507 (2004) 
(.S<,coridan Murhe1.s Second Repurr aiid Order); Third Repnrl arid Order, 22 FCC Rcd 7209 (April 1 1 ,  2007) 
(Srmidii!?. ;Mo,Xers Thi,i/ K q m ~ t  urid Or&,-): see d s o  47 C.F.R. $ 9  I .9001 rr .seq. (Suhpart X rules concerning 
"Spectrum Lea\ing"). 
'~ 

i i t ,  

5:- 

$ 5 8  

55,. 

dynamic forms of specirurn leasing arrangements" are permitled, and providing a number of illustrative, but non- 
ekhaustive, cxamplcs of permissible dynamic forms of spectrum leasing utilizing advanced technologies). 

Cecoridun Markers Secoiid Repnrr urd Order, I Y  FCC Rcd at 1?54.5-54¶q[ 85-99. 

.Ser.cotidur:~ hfurkers Secotrd Report uad Order. I 9  FCC Rcd a1 17546-48 'fj 88-90 (explaining that "a variety of 

Sr~~oitdai?. Markers Svcorid Rrporr arid Order. 19 FCC Rcd at 17547.48 'jI¶ 88-89 SMI 
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poliiies and rule\."" 

7-45. Thcse secondar) imirket policirs and rubs are intended to facilitate the u w  of advanced 
techtiologic\. including "sm;irt" or "opportunistic" devices, that have the potential to increase access and 
tist' tit' unused licensed spectrum."" Although the Commission has not endeavored to provide an 
exh:iiisti\c l i s t  of all t l ic posyihlc arrangements that could involve the use of opportunistic devices and the 
m;iiiagcnien~ of \pectrwii sharing :imons users. t lw Commission's existing ru les provide significant 
I lzx ih i l i t )  t o  licensees and qxxtnui i  lcssees to take advantagc of advanced technologies in the access to 
and sharing of hpcctrum usc, pursuant to the terms and conditions that licensees and spectrum lessees 
cstnhlish, \o long a h  they fal l  within the licensee'b spectrum usage rights under the license authorization 
and are not inconsistent h i th  applicable technical and other regulations imposed by the Commission to 
p r c ~ e i i t  harmful interference to other licciisez~. 56 3 

2-16. Based o n  the current record, dcourse. we cannot address any particular manner in  which 
a liccnwe might heck to implement an) ut' the types of dynamic spectrum management techniques 
wpgestzd by Google. and \\ hether any o f  our specific ruleb, such as our technical and equipment rules, 
\$wid need t o  he niodified i n  that instance."' Indeed. Google is not asking the Commission to assess 
what specific business models and technologies should he allowed,'" We also are not addressing any 
po\.\ible regulatory classification issues that might arise from a licensee's provision o f  spectrum access 
using dynamic spectrum management techniques: 

inechanisms that Google proposes. Consistent with many commenters on this point, we conclude that 
licensees should retain significant flexibility with regard to the precise mechanisms they utilize when it 
comes to managing spectrum access to the network and among users. Mandating any particular dynamic 
spectrum management mechanism on a licensee may impose unanticipated or unnecessarily burdensome 
requirements on a panicular licensee, including requirements for the network, and the devices deployed 
on it. that may not he consistent or appropriate for that licensee's business model. Of course, to the extent 
any licensee believes that the specific spectrum management mechanisms that Google proposes i s  
appropriate or preferable, i t  i s  free to choose to utilize these mechanisms, consistent with our guidance 
above. 

Finally, we decline to adopt Vanu's request that the Commission establish specific 
conditions for the particular type o f  dynamic auction proceedings it proposes. While we agree that 
licensees (or spectrum lesyees) hear the responsibility for ensuring that users and devices using licensed 

566 

247. We wil l  not mandate that licensees employ the particular types of spectrum management 

248. 

Secondriry Markers Secwid Report and Ode , - .  1'1 FCC Rcd at 17549-53 11 91-99; see also Secondary Markets 161 

Third Report mid Order, 22 FCC Rcd at 7209-12 yi4[ 3-9 (discussing rules applicable to "private commons'' 
arrangemcnts). 

S w o m h r v  Murkers S ~ c m d  Report mid Order. 19 FCC Rcd at 17545-54 ylyi 85-99, $01 

"" Seconilrir?. Markers Sei.oiid Rt.pi1i-t u i i d  Order. 19 FCC Rcd at 17.546 186. 

For instance. iinr possihility Google envisions IS that the communications device itself measures and enforces 
regulatory requirements that the total a.mount n f  power being transmitted by al l  devices in any location he limited t i l  
a specified cap. Gooyle E L  Pimp at 3 .  Based on thc current record. we do not consider whether there would need t u  
he any changes to our technical rules or equipmen! authorization rules for a licensee to implement that specific 
suggestion 

i o 4  

Google Google E,: Purre Reply Comments at 4. 56' 

j6" MetroPCS Google E x  Parrr Comments at 8-9. 
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rpccti-urn comply \ h i t h  thc ru les  that apply to the particular spectrum in which they operate,ih7 we are in 
no po\itioii. h a d  <in the record hrlore us, 10 make an> specific determination by d e  in this proceeding 
iilonf thc line\ that Vanu proposes. 

( V I  Protection of 700 MHz Public Safety Operations 

214. Backrround. Tile initial rules Cur the Upper 700 MHz Band were adopted in part to 
rnwre that appropriate interference protection was provided to 700 MHz public safety operations. 
Specifically, the Commission adopted strict out-of-band emission (OOBE) limits for C and D Block 
licensee\ - ic.. requiring C and TI Block base stations and niobileslportables to attenuate their emissions 
b> 76 + IOlog P and 65 + IOlogP. respectivcly. into a 6 2 5  kHr bandwidth within the public safety bands. 
In addition, the Commission placed guard bands between the public safety bands and the C and D Blocks 
t o  prevent C and D Block traii~nissions from causing receiwr overload interference to public safety 
operations and required guard band licensees to coordinate with public safety entities to minimize the 
likeiihood of such interference. 
ne i r sary  steps to ensure continued protection of the public safety bands from C and D Block 
tranmiissions. 

' 6 %  In adopting our new band plan Cur thc 700 MHz Band, we must take a11 

150. Discussion. We shall contiiiue to require Upper 700 MHz Band C Block licensees to 
mcet the 76 + 10 log P and 65 + 10 log P OOBE limits with respect to the public safety bands. Both 
Alcatrl-Lucent and Ericsson suggest that we adopt the less stringent 43 + 10 log P OOBE limit to protect 
the public safety broadband block from commercial broadband transmissions.'6' However, we agree with 
Motorola that the possible use of similar architectures by public safety and commercial broadband 
systems will not ensure interference protection to public safety broadband operations. '" Furthermore, 
given the steps the Commission has taken to provide increased protection to 700 MHz public safety 
operations, we do not believe that the 43 + 10 logP OOBE limit, used to prevent 700 MHz commercial 
bmadband systems from interfering with one another, should be employed as the out-of-band emission 
limit to protect 700 MHz public safety broadband systems from interference. We shall therefore retain 
the existing 76 + 10 log P and 65 + I0 log P OOBE limit for C Block licensees. 

limits with respect to the public safety broadband spectrum. We reach this conclusion because the D 
Block licensee, through the 700 MHz PubliclPrivate Partnership, will operate on adjacent spectrum and 
use the same infrastructure as the public safety broadband licensee, and meeting OOBE was a measure 
designed to protect public safety operations from interference from unaffiliated commercial systems. The 
D Block licensee will still, however, he required to satisfy the 76 and 65 + 10 log P OOBE limits with 

2.5 1 .  We will not require the Upper 700 MHz Band D Block licensee, however, to meet OOBE 

I,.- 
rciiridiiii. Mnrkers Srcorid Repor-f wid Order, 19 FCC Rcd at 17547-54 ¶¶ 88-99 (providing guidance 

lor  licensees and spectrum icssees who provide dynamic spectrum access to their networks through secondary 
markel mechanismsl: Sewridurs Muirlrrs Third R e p r f  and Order. 22 FCC Rcd 7209 (providing additional 
guidance). 

Guard hand licenses were also rcstricted from employing systems with cellular architectures to minimize the 
frequency coordinali,Jn activities that would he required of public saiety licensees. 

.Alsatel-Luccnl arzues that "with thc likelihood that similar architectures will he deployed in the commercial and 
puhlic safety spcctrum, the potential for commercial hrvadband intrrference into the adjacent public safety spectrum 
is significantly rzduccd." Alcatel-Lucent 700 MH: Firrrher Notice Comments at 19-20; see also Ericsson 700 MHz 
F!irther Norire Comments at 29-30, 

3C.h 

i m  

57, ,  
Motorola slates that "l i ln adopting the existing standard. the Commission recognized the inadequacy of the 

coinmercial standard 43 +IOlog P 10 adequatcly pratect public safety. Ignoring this iact and suhjecting public safely 
receivers to higher interference risks requires more consideration than a simple expectation that system architectures 
may he similar." Mutoroia 700 MFI; Furrher Noricr Reply Comments at 11-12. 
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254. PISC' i s  \ irtuall j alone i n  advocating excluding otherwise qualified applicants from 
<~ligibi l i t? for  700 MH7 Band Iiccnses based on their status as incumbent scrvice providers?" PISC 
ai-gtic.s that the current market lor wirelcys s e n i c e  and broadband i s  concentrated and that incumbents 
ha\< l i r t le  incentive t n  build a uirelcss broadband network that would compete directly with their existing 
M i r c l e v  o r  broadband services. In connection with advocating a bidding credit for new entrants as a 
poti'ntinl responhe to these market conditions. PISC notes the difficulty iii properly prohibiting 
relalionship5 het\veen new entrants and partie5 that should be excluded from receiving a bidding credit."h 
P I X  does not propose a dellnition of a l l  the panic5 that it hclieves should be excluded from eligibility. 
Howcvcr. iii arguing that the Conmission should prohibit relationships between new entrants and entities 
Ihac i t  asserts have incentives to  exclude new; competitors, PISC appears to suggest that ILECs, cable 
operators and large wireless carrier.; should be ineligible to acquire 700 MHz Band licenses."' Frontline 
i i lso  ai-pues that the markets for wireless service and broadband service are concentrated and submits an 
economic study supporting i t s  contentions.5ir Frontline, however. does not advocate restricting the 
applicmt? that may be eligible for licetises. Rather, Frontline proposes, and I'ISL supports, mandating 
open access ru les to address market ~011~en t ra t i~n . "~  We address potential open access requirements 
elsewhere. CC'IA proposes that, rather than restrict incumbents from eligibility for licenses absolutely, 
the Cwnniissiun should mandate that in-region wireline incumbents be permitted to hold licenses only 
through structurallq separate affiliates.5ko 

A variety of cornmenters strongly oppose eligibility restrictions for a host of reasons.s81 
Opponents contend that the record does not provide data sufficient to meet our standard for imposing an 
eligibility restriction,5*' Parties argue to the contrary that there i s  ample and growing competition in 
wirilless broadband.'*' Several parties argue that restricting incumbents would run directly contrary to the 
Commibsion's goal of assigning licenses to the parties that value the licenses the most.'"' In many cases, 
(Con[iiiued li-om previous page) 
Mullipoint Distribution Service and for Fixcd Satellite Services, Third Report arid Order and Mernorurrduni Opinion 
orid Order, I S  FCC Rcd I 1857. I 1861-62 
market power tcst, i s  the appropriate standard to use in determining whether LMDS eligihility restriction previously 
imposed on ILECs and cable companies should he allowed 10 sunset). 

"i PISC 700 Mlfz Further Notice Comments at 7-  12, 35. Cf AT&T 700 MHz Further- Notice Reply Comments 
(summariiing commenis for and against eligibility restrictions). 

. -.__ 

255. 

7- I 2  (2000) (explaining why this standard. and not the substantial 

PlSC 700 MH: Furrher Noriw Comments at 35. 

PISC 700 MH: Further Notire Comments at 3s. 

Frontlinc 700 M t t  Further Nnlire Conimcnts at 9-1 6, Ex. I a1 6-1 I 

Frontlinc 700 MHz Furrher Notice Cornmunts at 17; PISC 700 M H z  Further Notice Comments at 12. 

CCIA 700 ,MH; Firrthei. Noricr Comments at 5 .  

.Ser, e . 8 . .  TIA 700 MH:. Firriher Notice Commcnts at 3. 5 and 7: CTlA 700 MHz Further Notice Comments at 10; 

576 

'17 

51s 

5:*i 

i l l 8  

5 " l  

RfC 700 MH; Furrhc,r Noricr Comments at 12: NCTA 700 MHz Further Notice Comments a1 2-3; 700 MHZ 
Independents 700 Mflz Further Nor ie  Coininents at IO; MclroPCS 700 MH; Further Notice Comments at 38: 
LISCC 700 >2.111: Further Norice Comments at 21; AT&T 700 MH: Further Notice Comments at 20; Verizon 
\I'ireles& 700 AIHz Further Noticr Comments at 3 I : SpectrumCo 700 hlHz Further Notice Comments at 7; 
Qualcomm 700 MH: Furtho- Notice Comments ill 9-10; Motorola 700 M H z  Further Notice Comments at 15. 

"' CTlA 700 MH,- Further Notice Comrnrnts at I I - 12; TIA 700 M H z  Further Norice Comments at 6. 

jhi NCTA 700 M H z  Further Notice Comments at 4 (citing WiMax and BPL); AT&T 700 MH: Furrher Notice 
Comments a! 32-33 (citing WiMax, BPL. and satcllite). 

F i ~ l h e r  Notice Comments at 7; MetroPCS 700 MHz Further Notice Comments at 43; Qualcomm 700 MHz Furrher 
Ncitiw Commcnts at 10: Verizon Wireless 700 MHz Further Notice Comments at 31-32. 

NCTA 700 MH; Further Notice Comments at 3 ;  TIA 700 MHz Further Notice Comments at 6; WISP 700 MHZ 
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ceniiiti conimenter\ iisselt. that part) t n q  well be an incumbent service provider, including either a rural 
pro\ ider o r  ii national carrier. 

Discussion. On  the present record, we do not find a significant likelihood of substantial 

5 x 5  

256. 
competitive harm i n  ;I specific market. and therefore we decline to impose eligibility restrictions for the 
l i cLmws i i i  the 700 M H z  Band. At present, i t  appears most likely that the commercial non-Guard Band 
spectrum in the 700 MHr Band will be used for the provision of broadband services. Accordingly, we 
nndyzc .  whether open eligibilit), would pose 
hroadhand services market. The record does not demonstrate that open eligibility is likely to result in 
suhstiintial competiti\c harm in the provision o i  broadband services. First, there are  numerous actual and 
potential broadhand service providers. Currently, consumers can obtain broadband service from wireline 
providers. cable conipanie 
Prcmiders (WISPS) that use unlicensed 
!esd it: the prc:T.ision of broadhand internet accesq at the present, new entrants wishing to offer wireless 
broadhand internet access have numerou5 potential platforms to use for a wireless “third pipe,” both 
among different 700 MHz Batid blocks and among other wireless bands. There is potential for additional 
entr) into the broadhand market hy carriers operating on spectrum in the Wireless Communications 
Services (WCS) ,  Advanced Wireless Service (AWS), Broadband Radio Service (BRS), and 3650-3700 
MHz bands.’xi Further, the Commission has lacilitated deployment of broadband service to be offered 
u \ c r  electric 
provide broadhand services on a widespread basis for a relatively short period of time, and the number of 
high speed lines deployed by these technologies has increased ~ u b s t a n t i a l l y ? ~ ~  Between June 2005 and 

Blooston 700 MU: Furtlirr Nori1.e Comments at 5-6: Frontier 700 MHz Further Noricr Comments at 13; CTIA 

significant likelihood of substantial competitive harm in thc 

atellite, and wireless providers, including Wireless Internet Service 
While ILECs and incumbent cable operators may 

Satellite, wireless, and broadband over power lines (BPL) have been used to 

w> 

700 M H ;  Firt-rher Norice Comments at 17. 
Satcllite hroadband providers include WildBlue and Hughes. See http://www.wildhlue.coin/ 586  

http://~ww.hughes.com/HUGHES/Rooms/D~splayPages/LayoutInitialYpageid=HNS_home&Container=com. webrid 
pc.~ntity,Entity[OIDL4XD110485DF7 1444YF65AAD1E8CE2313]J (last visited May 18, 2007). Wireless providers 
include not only the large national mohile telephony providers (Verizon Wireless, AT&T Mobility, Sprint Nextel, 
and T-Mohile) hut also smaller regional mohile telephony providers such as Alltel and USCC. Further, there are 
various other wireless Internet service providers such as Clearwire, as well as Wi-Fi (hot spot) providers. See 
linplementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Annual Report and Analysis 
olCompetiiive Market Conditions with Respect 10 Commercial Mobile Services, WT Docket No. 06-17, Eleventh 
Reporr, 21 FCC: Rcd 10947. 10Y61-62y1 30-32, 10YY3T I12 (2006) (Eleverrth Comperitiori Report); 
http://casyedge.uscc.com/easyedge/Home.do. 

“- See ”FCC‘s Advanced Wireless Services (AN’S) Spectrum Auction Concludes,” News Release (rel. Sept. 18, 
2006), available at http://hraunfoss.fcc.gov/edocs~public/attachnialch/DOC-267467A1 .doc (last visited May 18, 
2007): Consolidated Request ofthe WCS Coalition for Limited Waiver of Construction Deadline for 132 WCS 
Licenses. Requcst of  WCS Wireless. LLC for Limited Waiver of Construction Deadline for 16 WCS Licenses, 
Rcquest of Cellutec, lnc. for Limited Waiver olConstruction Deadlines for stations Kh’LB242 and KNLB2 16 in 
Guam/Northern Mariana and American Samoa, WT Docket No. 06-102, Order. 21 FCC Rcd 14134, 14140-41 yI 12 
12006): Wireless Operation\ i n  the 1650-3700 Band, ET Docket NO, 04-15 I. Report und Order und Memorandum 
~ p i ~ l l ~ J ~ l  arid Order.  20 FCC Rcd 6502 ( 2005). 

S ~ P  Amendment of  Part I S  Regarding New Requirements dnd Measurement Guidelines for Access Broadband i l ih 

uicr Power Line Systems, Carrier Current Systems. including Broadhand over Power Line Systems, ET Docket N O  
04-37. Mentorandurri Reporr atid Order, ?I FCC Rcd 10413 (2006); Amendment of Part 15 Regarding New 
Requirements and Measurement Guidelines fur Access Broadhand over Power Line Systems. Carrier Current 
Syitems, including Broadhand over Power Line Systems, E? Docket No. 04-37. Report and Order, 19 FCC Rcd 

Industry Analysis and Technology Division, Wireline Competition Bureau, “High-Speed Services for Internet 

2 1’65 (2004’1. 

Access: Status as of  June 2006,” January 2007 at Table I 

5X’i 
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Juiic 2006 thc number o i  high speed line5 ofrered by satellite, wireless, and BPL technologies increased 
h? m e r  I.OO(1 percent. and a5 of.Ittiic 2006 rellect approximately 18 percent of all high speed lines.'"" 
Gi\en the iiumbei- of actual wirclesh prmiden ;ind potential broadband competitors, it is unlikely that 
I L K \ .  rahlr provider\. or  1arg.e nirel~sh carriers would he able lo behave in  an anticompetitive manner 
iih :I restilt of any potcntial acquisition of 700 MHz spectrum. Moreover, existing competition, such as 
that hetween lLEC5 and cable providers wi th  respect to broadband internet access services, limits any one 
part)', incentives tn attempt unilaterally to block new entrants from acquiring 7 0 0  MHz spectrum. 
Absent a monopoly on broadband service, an incumbent attempting to block new entrants would bear all 
thc cost\ of doing \o. while other incumbents would capture much of  the gain. 

buildout mIe5 will help discourage foreclohure in the market. First, this spectrum is being auctioned in 
f i \ e  hpectruni block5 ranging in size froni a 6-megahertz unpaired block to a 22-megahertz block 
!cvmprisd ol  paired 1 I-megahrrtr hlocks) and over various geographic market sizes ranging in size from 
CMAs to KEAGs. Given the number and diversity of available licenses, it is unlikely that any ILEC, 
cable company, or large wireless carrier would be able to acquire enough spectrum to foreclose the 
broadband market to potential competitors, even i f  it should attempt to do so. Second, the build out 
requirements adopted in this Second Report and Order will help prevent warehousing, requiring auction 
winners to bear the cost of providing service, in addition to the cost of acquiring licenses, in order to 
prevent entry by potential competitor\. 

257. Also, ue  find ttiat the irevised band plan for the 700 MHz Band and the associated 

258. There are potential competitive benefits to not imposing the proposed eligibility 
requirement. Allowin& JLECs and cable companies to hold 700 MHz Band licenses would provide 
opportunities for these carriers to extend their services to rural and hard-to-serve areas where transmission 
by cable or wire may be prohibitively expensive. Also, as reflected by many comments, the proposed 
eligibility restriction would create impediments to small and rural camer acquisition of spectrum and 
deployment of broadband  service^.'^' These camers may have limited access to capital, and the proposed 
eligibility restriction would prevent the formation of alliances, partnerships, and joint ventures that could 
provide these firms with needed capital. 

We also note that restricting eligibility for licenses without adequate justification could 
harm the public interest. The use of competitive bidding to assign licenses, such as the commercial 700 
MHz licenses. serves the public interest by assigning licenses to the parties that value the licenses the 
most. Such parties are presumed to be most likely to put the public spectrum resource to its most 
eflkctive use.iy2 If, however, we exclude categories of potential licensees, we risk reducing the likelihood 
that the party valuing the license the most will win the license and put it to use for the benefit of the 
public. This unavoidable uncertainty in assessing prospective competitive harms is heightened here by 
thc substantial spectrum capacity being made available and the uncertainty regarding how that spectrum 
capacity ultimately will be used. 

259. 

h. 700 MHz Guard Bands 

( i )  Treatment of Reconfigured A Block 

260. Backeround. In setting forth the rules governing the Upper 700 MHz Band, the 

Industry Analysis and Tcchnology Division. Wireline Competition Burcau, "High-Speed Services for Internet 

See. e.,?.. Blooston 700 M H z  Further Norice Comments at 5-6; RTG 700 MHz Furfher Norice Comnienrs at 13; 

Sw Implementation of Section 3090) ofthe Communications Act - Competitive Bidding, Second Report and 

i'10 

Access: Statu5 as of June 2006." January 2007 a1 Tahle 1 
si I 

700 MHr Independents 700 M H z  Furrhe, Notice Comments at 9-1 I .  
50: 

order-. Y FCC ~ c d  2348. 2349-sn'fly[ 3-7 ( 1 ~ 9 4 ) .  
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